Mpasosu yaconmc AoHbacy Ne 1 (78) 2022

CTATTHA BUIIYCKY

VIIK: 343.8
DOI: https://doi.org/10.32366/2523-4269-2022-78-1-11-18

Mununenko Amutpo OuekciiioBuy,
KaHJIUAaT IOPUINYHUX HayK

(Lloneyvkuii depoicasnuil ynisepcumem
eHympiwnix cnpas, m. Kpusuii Pie)

ORCID: https://orcid.org/0000-0003-1299-6178

HNPUHIOUII CIIPABEJVIMBOCTI
B KPUMIHAJIbHO-BUKOHABYOMY ITPABI
YKPAIHH

Cmammio npucéaueno SU3HA4eHHIO NPUHYUNY CHPaABeodIUu8ocmi 6 2anysi Kpumi-
HAIbHO-6UKOHABY020 npasa Yxpainu. Hazonoweno na easciusocmi yiei 3acaou
0715 cucmemu NPUHYUNI6 KPUMIHATLHO-BUKOHABYO20 NPABA. 30Cepeddceto yeazy Ha
NPUPOOHO-NPABOBOMY ACNEKMI NOXOOICEHHSL YbO2O NPUHYUNY MA 3 SICOBANHO GNIUE
Ccnpageodausocmi Ha opmMyants HYMpIUHbO0EPICAGHOT NPABOBOT NOMIMUKY ma
i1 meopemuunux i npuUKIAOHUX CKAAOHUKIG. OKpemo pos2isanymo Kpumepiil pieHo-
cmi SIK KOMIOHEHM NPUHYUNY CNPABEOIUBOCTT 8 KPUMIHATbHO-8UKOHABUOMY NPAG.
3asnaueno, wo cyuacha npakmuxa ma HOPMAMuUEHi KOHCMPYKYIT He 00360J10Mb
OOHO3HAYHO CMBEPOACYBAMU NPO PIBHICIb AK 0008 SI3K0GUIL eleMeHm 3acau
CnpaseoIusocmi, OCKLIbKYU 6a2amoepanHicms i cneyuiunicms npasosioHOCUH
KPUMIHAIbHO-8UKOHABYOL cqhepu Oibiue msiciloms came 00 Kpumepiie okpemol
iHOusiOyanizayii ma cyd 'exmusHoi cneyughikayii, Hidic 00 3aCMOCYSaHHs PIGHOCMI
SIK ampubyma cnpageorusoci.

Kniwouosi  cnosa:  KpuminanbHo-6ukonague npago;  cucmema  NPUHYUNIG
KPUMIHANbHO-BUKOHABYO20 Npasa  YKpainu, npupoono-npagosa KoHYyenyis,
NO3UMUBICICLKA KOHYENYisl; NPUHYUN CRPABEOUBOCIII.

IMocranoBka npodseMu. [PyHTOBHI IOCHIIKEHHS ranysi KpMMiHaJabHO-BUKOHABYOIO
npaBa Hacammepesl 0a3yroTbcsi Ha BceOIYHOMY aHali3l (yHJAaMEHTaJIbHUX acHeKTIiB YKa3aHOi
chepu npaBa, IPOBIAHE MICIIE CEPEl IKUX, 0€3yMOBHO, MOCIIal0Th TTpaBoBi npuHunu. L1 ene-
MEHTH € OCHOBHUMU Ta BU3HAYAJIbHUMHU BEKTOPAMU K TEOPETUYHOIO, TaK 1 MPUKIIATHOTO aCIIeK-
TIB CTAQHOBJICHHS Ta PO3BUTKY KPMMIHAJIbHO-BUKOHABUOTO IpaBa K CaMOCTIHHOI raixy3i mpasa.
l'onoBHMMHU B cucTeMi 3acajl KpUMIHAJIbHO-BUKOHABYOTO TpaBa € 3arajbHOMNPAaBOBI, KOHCTUTY-
IHI PUHIIAIA, OCKUIBKU BiJ0Opa)kaloTh caMe MPHUPOIHO-TIPABOBY KOHIICTIIIIO TTOXOKEHHS
MIpaB JIIOJMHHU Ta i1 TPOBiIHE 3HAUEHHS JIJIS IeP>KaBHO-TIPABOBO1, MO3UTHUBICTCHKOT KOHIenIii. Ha
OKpEMY yBary 3-TIOMIX 3arajJbHONPABOBUX MPHUHIIUIIIB 3aCIYyTOBYE 3acajia CIIPaBEIIIUBOCTI, alKe
el elleMeHT KpUMiHaJIbHO-BUKOHABUOI MIHCHOCTI € «JIAKMYCOBHUM MamipiieM» BHYTPIIIHBOTO,
JIIOICBKOTO CIPUUHSTTA CYTHOCTI (DYHKIIIOHYBaHHS BCi€l TeHiTeHIiapHOi cucteMu. [loremep
cepell HayKOBIIIB HEMA€ €IMHOT, BUBAKEHOT, JOMIHAHTHOI TapaJAUTMH I10/10 COPUNHHATTA Ta 3Mic-
TOBHOTO HAIlOBHEHHS 3acajiy CIPaBeIMBOCTI. Taka po3raiyXeHICTh Y TEOPETHUYHUX MiAXOAaX
710 BU3HAYEHHS CIPABEIMBOCTI SIK IPABOBOI 3aCa U € XapaKTEPHOIO 1 AJIs rayly31 KpUMIHAIBHO-
BHUKOHABYOTO I1paBa.

AHaNi3 ocTaHHIX JociaigxeHb, Ta mnyoOjaikamiid. IlutanHs, MoB’s3aHI 3 BH3HAYCH-
HSM 3acaJy CIPaBEIJIUBOCTI, JOCIIDKYBAJIUCS TakKUMU HaykoBIsiMH, sik [. I. Borarupbos,
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C.II.Tonosaruii, O. M. JIxxyxa, }O. B. KepasikeBnu-Tanaciituyk, O. I'. Kon6, B. B. Konaparimmna,
B. . Konomenscekuii, O. II. Kyunnceka, I. M. Mamka, O. M. JlutBunos, B. 1. Onedip,
A. X. Crenantok, M. M. Amumun ta iami. OpaHaK, TONPY HASBHICTH BEJIMKOI KUTBKOCTI JOCITI-
JOKEHb 1110/10 BU3HAYEHHS 3aCa/IM CIIPABEIMBOCTI B MEKaxX raly3eBOro Mpasa, J0C1 3aJIUIIaeThCs
HE BUPILIEHUM NMUTAHHA 3 SICYBaHHS CYTHOCTI 1€l 3acaau B MeXaxX KpUMiHAJIbHO-BUKOHABYOTO
npaBa YKpaiHH.

MeTo10 cTaTTi € BU3HAUCHHS 3aCa I CIIPABEUIMBOCTI B CUCTEMI MPUHIIMIIB KPUMIHAIBEHO-
BUKOHABUOTO TpaBa YKpaiHW UIsi BUPOOJEHHS CTAOl TEOPETHYHOI TMO3MINII MO0 €IMHOTO
CIPHUIHSATTS [[HOTO MPUHITAITY.

Buxnan ocHoBHOro Mmartepiasy. CriiBiCHyBaHHs JIIO/ICH y Cy9acHOMY CYCHIJIbCTBI Bi10yBa-
€THCSI 3 BUKOPUCTAHHSM BIJIMOBITHUX HOPM-PETYISATOPIB, K1 (POPMYIOTh MIATPYHTS KOMILJIEKCY
BITHOCHH MIXK YYaCHUKaMU coriymy. Jlo Takux HopM, 6€3yMOBHO, HacamIiepe/| HajieskaTb HOPMH
npaBa sSK BH3HAUYCHI JIEP>KaBOIO Ta 3a0e3IeUeHi ii CHIIO0 3aralbHO000B’ s13k0B1 HOpMH. Lli ee-
MEHTH € 3aTAJIbHOBU3HAHUMH Ta B YMOBaX Cy4acHOCTI (hakKTUYHO Oe3aIbTepHATUBHUMH JJIS CyC-
MIBCTBA U IEPKABU B IJIOMY. YCSI CYKYITHICTh HOPM TaJTy3€BOTO 3aKOHO/IABCTBA, KPIM HAsIBHOTO
CYTO TEXHIYHOTO Ta MPAarMaTMyHOTO IOPUAUYHOTO MEXaH13MY, MICTUTh 0a3WCHI MOJOKEHHS, SIK1
BU3HAYAIOTh Ta CIPSIMOBYIOTH 3aKOHO/IABCTBO B HANPsAMI JOTPUMAHHS 1 BpaxyBaHHS MOpaIbHUX,
JIFOJICBKUX KPUTEPIiB, L0 ICHYIOTH SIK y IpaBl, Tak 1 Mo3a HUM. TaKuMU KpUTEPISIMU € MPHUH-
unu npasa. Cepel HUX OKPEMO CIii pO3IISIHYTH Taky 3acany, sk cripaBeuiuBicTh. Lleit nmpun-
1 HaOyBae 0coOIMBOI akTyanbHOCTI y cdepi mpaBopeatisaillii, e KOKeH 13 cy0’ €KTiB, 3airyde-
HUX JI0 I[LOTO TIPOIIECY, IIMPO CIIOIIBAETHCS caMe Ha Cy0’ €KTMBHO CIPABEIMBE PIIICHHS OpraHy
npaBo3actocyBaHHs. Jlocuth BiaydHo npo 1e 3a3HadaB [. Kant: «Himo He o0yproe Hac Oinbiie,
HIK HECTPABEUIMBICTh: BCE 1HILE 3J10, SIKE JJOBOAMTHCS HAM TEPIITH, HIIIO MOPIBHIHO 3 HEIO»
[1, c. 201]. ®. Bexon cTBepKYBaB, IO CIPABEIUBICTD — II€ T€, 1110 00’ €HYE JIFOACH 1 CTBOPIOE
mizcTaBu 1uis ipaa [2, ¢. 189]. JIx. Pon3 miakpecitoBas, Mo «CIpaBeaIuBICTh € MIOHAWTIEPIIIO0
YECHOTOIO CYCHUIBHUX 1HCTUTYLiH» [3]. M. Llunepon po3misiiaB NpUHIUI CIIPABEIMBOCTI SIK
«BuILy yecHOTY» [4, c. 350]. I3 muBii3aniiitHUM PO3BUTKOM JIFO/ICTBA MUTAHHS BUSHAYCHHS CIIPa-
BEJIMBOCTI CTAJIO IPEIMETOM YHCIEHHUX HAYKOBUX JIOCIII/KCHb.

BusnauenHsi cripaBeiMBOCTI MOJAHO y TIYMAaYHUX CIOBHHMKaX. Tak, 3riHO 3 TIyMad-
HUM CJIOBHUKOM 3a penakiiero B. T. Bycena, cripaBeqyuBicTh — 11e 00’ €KTUBHE, HEYNEpEIKEHE
CTaBJICHHS JIO KOTO, YOTO-HEOY/Ib; JIFOJICHKI CTOCYHKH, Iii, BAMHKH, SIK1 BIAMOBITAI0TH MOPAIHHO-
€TUYHHUM 1 TIPaBOBUM HOpMaM [5, c. 1376]. [IpakTuuHuii CIOBHUK CHHOHIMIB YKPAiHCHKOi MOBHU
TaK TPAKTY€ MOHATTS: CIPABEUIUBO — II€ O MpaB/i, SK MigKazye coBicTh [6, ¢. 391]. CnoBHUK
C. I. OxeroBa jae Tpy 3HaAYEHHS CJIOBA «CIPABEJIMBUINY: @) TOM, 110 i€ HEYNIEPEKEHO, BIIIO-
BIJIHO 10 1CTUHM, 0) 3/1IHCHIOBAaHU HAa 3aKOHHUX Ta YECHUX M1JICTaBaX; B) ICTUHHHM, TPaBUILHUN
[7, c. 658].

Cepen cyyacHUX HAyKOBIIIB iICHYIOTB JIOBOJII Pi3HI MO3HUIIIT 100 BU3HAUCHHS CTIPABEIIH-
BOCTI Ta OKpECJIEHH 1 3MICTy B MeKaxX BHYTpIIIHbO/EpKaBHOTO mpasa. Tak, O. @. CkakyH po3-
JISIa€ CIIPaBETMBICTD K MOPATbHO-IIPABOBY OLIHKY UIS BCIX chep KUTTEMISITLHOCTI IIOAMHH
Ta ii mpaBoBoro 3abe3nedueHHs [4, ¢. 234]. A. C. AnekceeB 3a3Havae, 10 CIPABEIIIUBICTh XapaK-
TEepU3ye PIBHOBAry B IMpaBi Ta CHIBBIJHOCUTHCSA 3 HOTO SKICTIO, sSIKa MPOSIBISIETHCS Y BUIIISII
PIBHOI MipU B colllaJibHUX BifHOCUHAX [8, ¢. 712]. CrnpaBeanuBiCTh SIK MPUHLUI IIpaBa Hai-
qacTille TIyMadarh K «BUPAXCHUU B PIBHOMY IOPUIMYHOMY MacuITall MOBEOIHKU U y CyBO-
piii CIiBpO3MIPHOCTI FOPUINYHINA BiIITOBIJATBHOCTI IOMYIIEHOMY PaBOMOpYyIIEHHIO» [9, ¢. 44].
«CrpaBenMBICTh — OJTHA 3 OCHOBHHX 3acCaJ MPaBa, € BUPIMIAIHHOI Y BU3HAYCHHI HOTO SIK PEry-
JSATOpa CyCHIUIBHUX BITHOCHH, OJHUM 13 3arajlbHOJIFOICBKMX BHUMIpIB MpaBa. 3a3BuUYail crpa-
BEUIMBICTh PO3MISIAIOTH SIK BIACTUBICTH MPaBa, BUPAXKEHY, 30KpEMa, B PIBHOMY IOPUIUYHOMY
MaciTadl MOBEIIHKU M y MPOMOPIIHHOCTI IOPUIUYHOI BIIMOBIIAIBHOCTI BANHEHOMY TIPABOIIO-
pyleHHio. Y cdepi peanizauii npaBa CIpaBeJIMBICTh MPOSBISETHCS, 30KpEMa, Y PIBHOCTI BCIX
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nepes] 3aKOHOM, BIIMTOBITHOCTI 3JI0YMHY ¥ MOKapaHHsI, MIJITX 3aKOHOABIIA 1 3ac00ax, 1110 00upa-
I0ThCSI A7 1X mocsirneHHs» [ 10, c. 52]. [nero cnpaBeAnTnBOCTI MOKHA BUSHAUUTH SIK CYKYITHICTb
MPUHIUIIIB 1 HOPM BITHOCHO HAJIEKHOI 3 TOUKH 30pY JOCATHYTOTO PIBHS IMB1I13a11i1 MOBEIIHKH,
Woro pesynbrary, crany [11, c. 152]. [To cyTi, B y3araJibHEHOMY BHIJISIJII CIIPABEJIUBICTD CIIi]T
PO3YMITH SIK MPUHHATUHN CYCHUIHCTBOM Ta BUSHAHUM JEpKABOIO MOPAJIbHO BUIIPABIAHMI Ta mpa-
BWJIBHHI €TaJIOH JIJIsl TOPIBHSIHHS /11 YU MOBEIIHKU TIEBHOTO COIIAJIbHOTO Cy0’€KTa Ta BIAMOBII-
HOT BiJiJIa4i 3a HUX 3 OOKy 1HIIKX Cy0’€KTiB (Y TOMY YHCIIi Ta HacaMIiepen — Jep:KaBH, JIepPrKaB-
HOT BJIa/Y, JIEP>KaBHUX JISYiB, MOJITHKIB, TOJITUYHUX MAPTid Ta YMHOBHUKIB) 200 CyCHIbCTBA
B mijomy [12].

Amnanizyloun HaBelieHy 1HQopmalio, MokeMo chopMyBaTu HeOe3MmiJCTaBHE PO3YMiHHS
CIIPaBETMBOCTI SIK 3aCaJIH, 1110 TOXOAUTH BiJl Cy0’ EKTUBHOTO, JIFOICHKOTO CIIPUAHSTTSI HABKOJIHIII-
HiX SIBUIII, TTOII KPi3b MPU3MY BHYTPIITHBOTO YSBJICHHS MPO OajaHC iHTepeciB Mk cy0’ ekTaMu
B CYCHUIBCTBI, JAepXkKaBi Ta, sIK HACTIAOK, PO JOTPUMaHHS PIBHOBArd MiXK CaMOIO JEPIKABOIO
1 CyCIIJILCTBOM, a TaKOXK OKpeMuM cy0’ektoMm. [loniOHe CIpUIHSATTS CyTHOCTI 3acaJu CIipaBel-
JIMBOCTI 00’ €KTUBHO MOB’S3y€ 1EeW MPUHIIMI 13 PUPOJHOIO KOHIEIIIIE MOXO/KEHHS paBa Ta
3aca/iolo BEpXOBEHCTBA Mpasa. Lleit kpuTepiil e pa3 miAKpeciitoe IpoBiHE 3HAYEHHS came MpH-
POIHO-TIPaBOBOI KOHIEMIIIT MOXOIKEHHS IpaBa, KEPiBHY Ta, BINOBIIHO, 3aKOHOMIPHY POJIb Y Hiif
3acanu crpaBeanuBocTi. [IpoTe cepen HayKOBIIIB ICHYIOTh M 1HII MOMISAIU MIOAO CHPUHHATTS
CIIPaBEIMBOCTI, @ CaMe SIK eJIEMEHTA MO3UTUBHOTO MPaBa, TOOTO MOPOKEHOTO BOJICIO JIEP>KABH.
3 uporo npusoxy I. I. JIykairyk 3a3nauae, 1110 BCynepeu CKIaJHOMY IUISIXY CTAHOBJICHHS PUHITUTT
CIPaBEUTMBOCTI, Ha TYMKY 0araTtb0x IOPUCTIB, € MIPUHIIMIIOM MTO3UTUBHOTO TIPaBa, M0 MiATBEP-
JDKYy€, HanpuKiaj, pimenHs MixknaponHoro Cyny OOH mono criopy Mix Tynicowm i JIiBiero npo
PO3MEXKyBaHHSI KOHTUHEHTAIBHOTO MENby, y skoMy 3a3Hadanocs: «IIpaBoBa koHIemnIis crpa-
BEJIMBOCTI € 3arajlbHUM MTPUHIIUIIOM, 110 O€3MOCEPETHRO 3aCTOCOBYETRCS SIK paBoy» [13, c. 48].

Ha name nepekoHaHHs, IPUPOAHO-TIPABOBA 3acajia CIPaBEATUBOCTI, IKa Ha0yBae 3aKOHO-
MIpHOI peatizailii B HopMax MO3UTHBHOTO MPaBa, y TOMY YHCITI PIICHHSAX CyAy Oylb-sIKO1 IHCTaH-
1[ii, aBTOMaTHYHO HE TMEPETBOPIOETHCS HA BTUICHHS BOJi AepkaBu. HaBiTh HaBIaku, MarO4u
Ha METI JOTPUMAHHS IPUPOJHOI KOHLEMLII CIpaBeIMBOCTI, CYJ0OBI 1HCTaHLIi BIJOOpakaroTh
il B pe30JIIOTUBHIN YaCTHUHI PIIEHb SK MIJCTaBYy Ta €JIEMEHT OOTPYyHTYBaHHS OCTATOYHOI MO3H-
uii. Takuii npuKIaIHUN X1 TUIIEe 3alBUNA pa3 MIAKPECIIOE BaXKIUBICTh IPUPOTHO-ITPABOBOI
3aca/iy CIPaBeTMBOCTI JIsl BCi€T CHCTEMU MO3UTUBHOTO TpaBa. L5 akcioma Takox 3aKOHOMipHA
W OTWYHA 10 TO3UTHBHOTO TpaBa, MOPOKEHOTO HAIIOHATFHUMU Cy/laMH, Y TOMY YHUCIII B KPH-
MiHanpHUX crpaBax. [{omo mporo minkom ciaymHowo € mosumist [ @. Jlemuaosa, sikuii yKasye,
0 CBiM pEryIOBAIbHAN BILTUB HA TIPABO3aCTOCOBHY MPAKTUKY MOXYTh YHHUTH ¥ TaKi TIPaBOBi
11ei-mpuHIMIH, SIK1 HE 3aKpiIUIeH] B MpoliecyaabHOMY 3aKkoHi. KpiM Toro, aBTOp Hamossrae, 1o
IpoIecyabHi JIii Ta BiJIHOCHHU BU3HAYAIOTHCS HABITH 17IEIMU-TIPUHIIUIIAMH, K1 HE € TIPAaBOBUMU
Ta COCIU(IUHUME AJISi KPUMIHAIBHOTO MPOLIECY, HABOISYH SIK MPHUKIA] TYMaHi3M 1 CIipaBein-
BicTh [14, c. 137].

[Ipote o nozuniro mignae kputuill O. I1. KyunHcbka, sika 3a3Havae, 1110 BOHA MICTUTH
HU3KY JTUCKYCIHHMX MOMEHTIB. Tak, y *KoZHOMY pa3l He 3anepedyroud HeoOX1JHOCTI CIIBBIIHO-
LICHHS MPaBOCYAIs 3 HOHATTAMHU F'YMaHI3My Ta CIPABEIMBOCTI, TOCIIHULA 3ayBaXKye, 110 i
4yac BU3HAYEHHS KPUTEPIiB, HA MIACTaBI IKUX B1I0YBAETHCS BITHECEHHS TUX YH IHIIUX MOJOXKEHB
710 TIPUHITUITIB KPUMIHATBHOTO MTPOBAKEHHSI, TOTPIOHO 3aBK/IM BPaXoByBaTH Taki (akTopH, sKi
MEPETBOPIOIOTH iX 3 a0CTpakTHOI Teopii KPUMIHAJIBLHOTO MPOIECYy Ha KOHKPETHY TEXHOJIOTIIO
KpUMIHAJIBHOI TPOIECYaTbHOI AisNTbHOCTI. ToMy 3 OISy Ha BUCOKHIA CTYyIiHb HOPMaTHBHOCTI,
3aKOHOJABYOI1 YPETYJhOBAHOCTI Ta PEIIaMEHTOBAHOCTI KPHMIHAJIBHOI MPOIECYaTbHOI Iisiib-
HOCTI BBa)Ka€MO, 10 MPUHIUIHN KPUMIHAJIBHOTO MPOBAKEHHS alpiopHO, TaK camo, sK 1 cama
TiSUTBHICTh, HE MOXKYTh XapaKTepU3yBaTHCS 1HAKIIE, SK HOPMATHUBHICTIO. [lo3aHOpMaTuBHMIA
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XapakTep MPUHIIMIIIB MEPETBOPIOBAB OM iX Ha JeKiapalii Ta 3po0uB OM HE3aXUIIEHUMH IMepe.
HOPYIIHUKAMH, a/IKe JKOJHOI BiIMOBIIATbHOCTI 32 HEIOTPUMAHHS HEHOPMATUBHUX IOJIOKECHb
He Moke HacTtatu. Toil ¢axT, mo 3’SIBISETHCS MOXKJIMBICTh 3HEXTYBAaTH NPUHIUIIAMHU, CTABUTh
iX M CyMHIB SIK OCHOBHI, BUXIJHI MTOJIOKEHHS, a OTKE€ U CyNepeunuTh caMOMy MOHSTTIO NMPUH-
LUITY, @ TAKOX J]a€ MOXJIMBICTh CBaBOJI1 3 00Ky Cy0’€KTiB rpaBo3acTocyBaHHs [ 15, ¢. 115]. Takum
YUHOM, MPOJOBXKY€E aBTOPKA, OUIBII MPaBUIBHO Oyn0 O PO3MIALATH MPUHLIMIINA KPUMiHAIBHOI
MpoLeCyaIbHOT JISTIBHOCTI 3 TMO3UIlli caMe HOPMAaTHBHOTO MIAXOAY, HAIUISIIOUM iX O3HAKOIO
000B’SI3KOBOTO HOPMATHBHOTO 3aKPIIJICHHS, 3aBASKH KA MPUHIUIN KPUMIHAIBHOTO MPOIIECY
3MIACHIOIOTH PETYISTHBHUHN BILUTUB HA KPUMIHAIBHI MTPOIIeCyallbHI BITHOCHHHU. [THOpYBaHHS mpa-
BOBOI IpaHi B MOHSATTI NPUHLIMITY KPUMIHAJIBHOI MPOLIECyadbHOI MiSJIbHOCTI, HA HAIl MOV,
30iIHIOE FIOTO 3MICT Ta YCKJIAIHIOE MPaKTU4YHY peamizalito [15, ¢. 116]. YacTkoBO MOTOMKYIO-
yrch 3 O. I1. KyunHcbkor0 111010 HOpMaTUBHOTO BU3HAUYEHHS 3acajl y MpaBi, CIIi 3a3HAYHUTH, 1110
TaKWi MiIXia TIHCHO TOMACTh MPHUHIIMIIAM IOPUIUYHOI (POPMHU Ta BU3HAYCHOCTI, IO 3PEHITOIO
3a0e3nevyBaTuMe iX JOTPUMaHHA Ta BUKOHaHHS. OMHAK Taka MO3UINS € Jell0 AUCKYCIHHOIO,
a/Ke HOPMaTUBHE, MMO3UTUBICTChKE BiAOOpaKEHHs 3acajl y 3MICTi MPaBOBUX HOPM HOPMAaTHBHO
OKpECIIIOBaTUME HE JIMILE Taidy3eBl 3acaau, a ¥ Ti, IO 3a CBOEI CYTHICTIO MarOTh MPHUPOJIHE
MOXO/KEHHS, Cepe/l SIKHUX 1 3acaia cipaBeuyinBocTi. [lo-nepiie, BuU3HaueHHs 1€l 3acaid He B1J10-
Opaxeno y ct. 7 KpuminansHomy nporecyansHoro koaekcy (mani — KIIK Ykpainu), BonHouac
BAYKKO 3aIIePEUUTH AKTYaJIbHICTh Ta 000B’SI3KOBICTh 3aCaiy CIIPABEAJIUBOCTI ISl BChOTO KPHUMi-
HaJBLHOTO MPOIIECY, HAaBITh MOMPH ii BIACYTHICTh y TIEPEIIKY 3acaj, YKa3aHUX y 3rajaHiii HOpMi
KIIK VYkpainu; mo-npyre, cipoOr HOpMaTUBHO BU3HAYMTH 1110 3acamy y 3Mmicti KITK Ykpainn, sk
1 B OyZib-SIKOMY 1HIIIOMY 3aKOHI, 3IHCHUTH MaiiyKe HEMOXKITUBO Y€PEe3 CYTTEBY Cy0 €KTUBHY CKJIa-
JIOBY CIIPUAHSTTS CyTHOCTI ITi€l 3acaiu.

HesBaxaroun Ha e, Koncrurymiitauit Cyn Ykpainu (mami — KCVY) cnpoOyBaB Hagatu
BU3HAUEHHS Takoi CKiIaaHOi Ta OaraTorpaHHoOi 3acaau, SK chpaBeqIuBicTh. CBOIO MO3HIIIO
KCYVY BucnoBus y pimenni Ne 15-pr/2004 Bix 02.11.2004, y sskomy 3a3HaumB Take: «CripaBe-
JHBICTh — OJJHA 3 OCHOBHHUX 3acajl MpaBa, € BUPIMIAIBHOK y BH3HAYCHHI MOTO SIK PETYIITOpa
CYyCHUIbHUX BIIHOCHH, OJTHUM 13 3araJIbHOJIOACHKUX BUMIPIB MpaBa. 3a3BUuail CIipaBeJIUBICTh
pPO3IIISIIAIOTh SIK BIACTUBICTH IPaBa, BUPAXKEHY, 30KpPEMa, Y PIBHOMY IOPHUIAUYHOMY MacuiTadi
MOBEAIHKU M Y MPOMOPLIHHOCTI IOPUANYHOT BINOBIIATBHOCTI BUMHEHOMY MPABOIMOPYIICHHIO.
VY cdepi peanizariii mpaBa crpaBeIIuBICTh MPOSBIISIETHCS, 30KpeEMa, Y PIBHOCTI BCIX TEpe]1 3aK0-
HOM, BIATIOBIAHOCTI 3JI0YMHY 1 TTOKapaHHs, IUISX 3aKOHOMABIL 1 3ac00ax, M0 0OUPaArOThCS IS
ix mocsrHeHHsA. OKpeMHM BUSBOM CIIPABETMBOCTI € TTMTAHHS BIAMOBIIHOCTI TIOKapaHHS BUMHE-
HOMY 3JI09HMHY; KaTeTopisl CIPaBeUTMBOCTI Iepeadadae, Mo moKapaHHs 3a 3JI0YMH TOBUHHO OyTH
noMipHUM 37049uHY» [16]. ¥V KoHTekcTi HaBeaeHoi no3uilii KCY nonissHO 3BEpHYTH yBary Ha
OKpeMHii 1i CKIIAJHHK, a caMe Ha TMiXiJ 10 BUSHAYCHHS PIBHOCTI BCIX Mepes] 3aKOHOM SIK eJie-
MEHTa CYTHOCTI CIIPaBEJIUBOCTI.

Tak, O. O. J)KuTHUK CTOCOBHO IILOTO CTBEpPIKY€, IO y cdepi peamizamii mpaBa crpa-
BEJIMBICTh NPOSIBISIETHCS, 30KPEMa, Y PIBHOCTI BCIX MEpe]l 3aKOHOM, BIJNOBIAHOCTI 3J0YHHY
I MokapaHHs, LUIAX 3aKOHOJABIL 1 3aco0ax, 110 oOUparoThes Uil X gocarHeHHs [17, c. 63].
O. ®. CkakyH TakoX yKa3ye, 10 MPUHIHUI CIIPaBEATUBOCTI € BAKIMBUM y TIPOLEC] BUPIILICHHS
KOHKPETHUX IOPUJAMYHUX CIpaB (HAIPUKIAJ, MiJ Yac BUSHAYEHHS MIpH KPUMIHAJIBHOTO MOKa-
panHs). BiH KOHKpeTu3yeThbCs y IpUHLIUII PIBHOCTI [4, c. 224]. Sk yBaxae A. M. Kononiii, kia-
CHUYHA TEOpisl MPUHIUITY CIPABEUIMBOCTI TPYHTYETHCS HA TBEPIKEHHI, 10 TPaBO, 3aCHOBaHE
Ha CIPaBeJIMBOCTI, Mepeadadae peagizaiito piBHOTO MipHIIa 10 MMOBEIIHKH PI3HHUX JIFOACH Ta iX
oprasi3zaiii. Aje HopMa rmpaBa He MOKe OyTH BU3HAHA CIPABETMBOIO JIMIIIE HA OCHOBI PIBHOCTI,
HEOOX1THUM € BpaxyBaHHS 1HAUBITyaIbHOCTI, TOOTO TAKUX O0COOIMBOCTEH 0COOM, 11 OpraHizaiiid,
K1 00’ €KTUBHO MOBHHHI OyTH B3STi JI0 YBar# i TOTO, 00 piBHICTH y MpaBi CTaja OCHOBOIO
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cnpasemrBocTi. CripaBeTMBICTh Y MpaBopeaizaiii, mpaBi 3arajJoM MOBHHHA 0a3yBaTHCS HE
TIIBKH Ha 1€dX PIBHOCTI, aje nepeadayaty W iHIUBIAYaIbHUAN, IPOTE 3aBXKIU T'YMaHICTUYHUH,
migxin [18, c. 304].

Ha name nepexoHanHs, KpuTepiit piIBHOCTI SIK 00OB’A3KOBH aTpuOyT 3acaiy CIpaBeIN-
BOCTI CHPUKUMAETHCS JTOCUTH JIOT1YHO B pa3l BUKIIOYHO TEOPETUUYHOTO OCMHUCIIEHHS CYTHOCTI
HNPUHIUITY CIpaBeATuBOCTi. OHAK 32 YMOB MPUKJIAIHOTO 3aCTOCYBaHHS CIIPABETMBOCTI, Y TOMY
YHUCIII B MEXKaX KPUMiHATbHO-BUKOHABYMX TIPABOBITHOCUH, KPUTEPIi PIBHOCTI HE MOXKE CITPHIi-
MaTHCs K akcioMaTnyHa, He3MiHHA Ta 000B’I3K0Ba KaTeropisi CipaBeAyIMBOCTI. Tak, HAMPUKIIAI,
y unHHOMY Kpuminansnomy xozmekci Ykpainu (nam — KK Ykpaian) MicTaTbest HOpMU, SIKi 10/1aT-
KOBO ITIJIKPECIIOI0Th YMOBHICTh Ta BIJICYTHICTH Oyab-AKO1 Oe3amensuiiHOCTI B OyKBaJIbHOMY
cnpuiiHATTI piBHOCTI. L{i HopMu nepeBakno HasiBHI B po3aut XI KK Ykpainu. 3okpema, obcra-
BUHH, 110 TOM SKIIYIOTh YM OOTSKYIOTh MOKapaHHs, Y KOHTEKCTI CyO’€KTUBHOI iX CKJIaJOBOI
HiATBEP/DKYIOTh BiJICYTHICTh PIBHOCTI Y BU3HAUYCHHI 00CTaBHH CIIPAaBH Ta 00CATY TIIOTETUIHOTO
MPU3HAYEHOTO KPUMIHAJIBHOTO IMTOKapaHHs TOIIIO.

VYV umnnomy KIIK Vkpainum Takoxk € HOpMH, IO MITKPECTIOIOTH BIJACYTHICTH PIBHOCTI
y TpaKTHYHINA CKIJIAJOBii mpaBa. Sk mpukiaa MoxHa HaBECTH OKPEMI €JIEMEHTHU IMPOIeCyalb-
HOTO CTaTycy IMif03proBaHoro, 3akpimieHoro B 4. 3 ct. 46 KIIK Vkpainu. BignosigHo 1o 1miei
HOpPMH OJIHOYAaCHO OpaTH y4yacTh y CYAOBOMY PO3IVISAI MOXYTh HE OUIbIlIE IT'ATH 3aXUCHUKIB
OJTHOTO OOBMHYBAa4YCHOTO. Y CBOIO uepry, y m. 3 4. 3 cT. 42 KIIK Ykpainu BU3HauYe€HO HOpMa-
THUBHE TIOJIOKEHHSI TTPO MOYIJIMBICTh OTPUMAaHHS MIPABOBOI JIOTIOMOTH 3aXMCHHUKA 3a JIEP’KaBHHIMA
komT y Bumankax, nepeadadeHnx KIIK Vkpainm Ta/abo 3akoHOM, MO peryitoe HamaHHsA 0e3-
OTUIaTHOI MPABOBOI JOIMIOMOTH, Y TOMY YHCIII 4Yepe3 Opak KOIITIB ISl OIJIATH TaKOi JOMIOMOTH.
[Ipore B sx0qHOMY pa3i 1€ HE O3HAYaE, 0 0coba MOXKe coO1 JO3BOJIUTH MPOLIECYATbHUM MPH-
BUICH Ha KOPHUCTYBaHHsI OE€30IJIaTHOIO JOTMOMOTOK I'SITW 3aXUCHUKIB, OCKIJIBKM BIiJIMOBIIHO
10 OyKBaJbHOTO TIyMaueHHs 1i€i HOpMHU Ta 3raayBaHoro 3akoHy Ykpainu «lIpo Oe3omuatHy
MPaBOBY JIOTIOMOTY» 0co0a Mae MpaBo Ha OE30IJIaTHY MPABOBY JOMOMOTY JIWIIE OTHOTO 3aXHC-
Huka. [lpu npomy Oymb-sika iHIIA oco0a, sika Ma€ JCHTHYHUN MPOIECyalbHUN CTaTyC MiI0-
3pIOBAHOTO Ta 32 HAIBHOCTI MaTepiajibHOT MOKIIMBOCTI, MOXKE PO3PAXOBYBATH HA 3aXHCT CBOIX
1HTEpeCiB 3 OOKY ACKIIBKOX 3aXHUCHUKIB (110 1m’aTH). OTKE, AUCTIPONOPIIisl PIBHOCTI MICTUTHCS
1 B unHHoMy KIIK Vkpainu.

VY 3wmicti KpumiHanbHO-BUKOHaBYOTO Kozaekcy Ykpainu (mami — KBK VYkpainu) takoxk
€ HOPMH, 110 MIATBEPIXKYIOTh, 10 KPUTEPiil PIBHOCTI HE 3aBXK/]U € aTpUOYTOM CIIPABEINBOCTI.
Hanpuxnan, rmasa 20 KBK Ykpainu pertameHnTye 0coOarMBOCTI BiqOyBaHHS MOKapaHHS B KOJIO-
HIAX pi3HUX BUAIB. KpiM TOr0, HOpMU I1i€1 IIaBU PETYIIOIOTH MEPIOAUYHICTh HAJaHHS KOPOTKO-
CTPOKOBHMX Ta TPUBAJIMX M0OAUYEHb JJIs 3aCyIKEHUX 3aJIEKHO BiJl BIIOYyBaHHS 3a3HAUYE€HUX OCI0
y BIAMOBIAHUX TUTBHUIAX. Tak, HABITh 3aCy/PKEHUM, IKUI B10yBa€ MOKapaHHs B JJIbHUIIL PECO-
miamizamii (gam — JIP), mOTpUMye€ThCS BCTAHOBJICHOTO TMOPSIKY BiTOyBaHHS TOKAapaHHS, Mae
BIJIMTOBITHI 320X0UEHHS BiJ aAMIHICTpaIlii BUIIPABHOTO 3aKJIaTy Ta B IIJIOMY XapaKTePU3y€EThCS
MTO3UTHBHO, HE 3aBXK/IM MA€ MOXJIMBICTh (DAKTUIHOTO TTePEBEICHHS 0 JIIBHUIII COIiaabHOI pea-
ouritanii (nami — JICP) ta xopucTyBaTHCS «pO3LUIMPEHUM» TEPENIiKOM MpaB, y TOMY YHCI Ha
nobavyeHHs. BiJICyTHICTh Takoi MOKJIMBOCTI € IIUJIKOM peabHO0 32 yMOBU HarnoBHeHOCTI J[CP.
3acymkeHi, y AKUX (PaKTUYHO € IJCHTUYHHN «IIO3UTHBHHI CTaTycy», aje 4epe3 nepeOyBaHHS
B PI3HUX JUIBHUISAX BUMYIICHO MalOTh HEPiBHI MOXJIMBOCTI B HaOyTTI Ta peasizallii aHajaorid-
Hux npas. Otxe, y 3micti KBK VYkpainu ¢aktop piBHOCTI € aenio ymMoBHUM siBuiieM. Ha Hamry
TYMKY, I€KJIapaTUBHHUM €IEMEHT PIBHOCTI SIK 000B’I3KOBUH aTpuOyT 3aca i CIPaBEIMBOCTI Ha
MPaKTHIIl € Aemo (OpMaIbHUM €JIEeMEHTOM, 110 JOBOJI YaCcTO MEPETBOPIOETHCS HA HOPMATUBHY
(bikIito, TOMy 3acajia CIpaBeJIMBOCTI K OUH 13 (yHAAMEHTAIbLHUX MMPUHIIUITIB MPaBa JOCUTh
4acTo HE BIJIOBIIA€ PIBHOCTI YYaCHUKIB MPABOBIJHOCHH, Y TOMY YHCJI1 B M€XaX KPUMIHAJIbHO-
BHUKOHABYOT'O MIPaBa.
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BucnoBku. Ha nizctaBi HaBeIeHOTO CJTi/1 3a3HAYUTH, 1110 3acajia CIPABEAIUBOCTI € KITF0Y0-
BUM IIPUHIIUIIOM y CUCTEMI 3acaj KpUMiHAJIbHO-BUKOHABYOTO ITpaBa. Llei mpuHiun € BimoOpaxkeH-
HSIM IPUPOJHO-IIPABOBOI KOHLIEILIT MOXOAKEHHS MpaBa Ik OCHOBHOI'O PEryysTopa CyCHIIbHUX
Ta BHYTPIIIHbOJEPKaBHUX B1THOCUH. CaMe IpUpOJHO-TIpaBOBa OCHOBA 3aCa Iy CIPaBEIMBOCTI
€ KOPEKTHUM B110OpaKeHHSAM (PyHAAMEHTAIBHOCTI LbOTO MPUHIIMITY SIK Cy0’ €KTUBHOTO CIPUIA-
HATTS Y4aCHUKAMH KPUMiHAIbHO-BUKOHABYMX BITHOCHH 3MICTY ITUX BITHOCHH Ta SIKICHUX ITOKa3-
HUKIB JISJILHOCTI OpraHiB MeHiTeHuiapHoi cucteMu. Kputepiil piBHOCTI HE € aKCIOMaTUYHUM
€JIEMEHTOM 3acaji CIIPABEIINBOCTI, aJ[KE 3MICT KPUMIHAITHbHO-BUKOHABUOTO 3aKOHY, SIK ¥ 1HIIINX
HOPMaTHBHO-ITPABOBHX aKTIB KPUMIHALHO-TIPABOBOI C(hepH, CBITIUTH PO CyTTEBY HOPMATHBHY
TUCTIpoTnopItito piBHOCTI. Lle#t ¢akT € 1miaKoM JIOTTYHUM Yy CyYaCHUX BITUM3HIHUX HOPMAaTHBHUX
peanisx Ta chepi mpaBo3acTOCYBaHHS.

Cnncoxk BUKOPHCTAHUX JIZKepeJt

1. Kant U. Counnennsa. M., 1964. T. 2. 312 c.

2. Kurankin 1. II. CnopaBemnuBicTh sSK 3acaiHUYM{ TPUHIUI TPymoBoro mpaBa Ykpainu. URL:
https://ndipzir.org.ua/wp-content/uploads/2015/05/26.05.15/Conf 26.05.15 31.pdf (nmara 3BEPHCHHS:
24.01.2022).

3. 3mopoBenrb C. B. 3acTocyBaHHS TNPHHIMITY CIPaBEUIMBOCTI y HOBITHBOMY CYJIOYMHCTBI YKpaiHU
(marepianpHO-ipaBoBuii  acmekt). URL:  https://protocol.ua/ru/zastosuvannya printsipu_spravedlivosti u
novitnomu_sudochinstvi_ukraini_(materialno pravoviy aspekt)/ (nara 3Bepaenns: 24.01.2022).

4. Cxaxyn O. @. Teopis nep>xaBu i mpasa : migpydnuk. X. : Korcym, 2006. 565 c.

5. bycen B. T. Benukuil iymauHuil cI0BHUK cydacHoi ykpaiHcbkoi MoBU. Kui : BT® «Ilepyn», 2005.
1728 c.

6. KapaBancpkuii C. [IpakTUuHM CIIOBHUK CHHOHIMIB YKpaiHChkoi MOBH. KHiB : « Ykpainchka kaura, 2000.
480 c.

7. Oxeros C. U. CnoBapsb pycckoro si3bika. M. : Pyc. 3., 1986. 796 c.

8. Anekcees C. C. IIpaBo: a3byka — teopus — ¢puiocopus. OnbIT KOMIUIEKCHOTO nccienoBanus. M. : 1999,
712 c.

9. Mromepcon P. A. Pemienne Mexaynaponsoro Cyna o aeny Hukaparya npotus CIIA u mexxayHaponHoe
npaso. CEMII, 1987. M. : Hayka, 1988. C. 36-56.

10. Tonosaruii C. «BepxoBeHCTBO npaBay He npaifoe. KomeHTap 710 TeKcTy JokyMeHTa Beneriiicbkoi Komicii
«/JlonoBigs npo mpaBoBIagam». [lpaso YVipainu. Ne 11.2019. C. 40-82.

11. Munacsa H. M. Mcrounuku COBpeMEHHOTO MexTyHapoiHoro mpasa. P.-a.-[1., 1960. 152 c.

12. Mingenko P. M. [IpuHImm cripaBeajIMBOCTI SIK OCHOBHHI KPUTEPiil B3aeMOIii 0COOMCTOCTI Ta IeprKaBHOI
Bnaju. URL: http://dspace.onua.edu.ua/bitstream/handle/11300/1103/Minchenko.pdf?sequence=1 (mara 3Bep-
HeHHs: 24.01.2022).

13. Henbaiino 1. E. Cuctema 1opuandecKuX rapaHTHH IPIMEHEHNS COBETCKHX MTPABOBBIX HOPM. //pagogede-
Hue. 1971. Ne 3. C. 44-53.

14. TemunoB U. @. [TpuHIKIIEI COBETCKOTO YTOJIOBHOTO Mpoliecca. Kypc coOBEeTCKOro yroioBHOIO Impoiiecca.
O6mas yacte. M. : FOpua. nurt., 1989. 638 c.

15. Kyunnceka O. I1. Ponbs mpuHINIIB KpUMIHATIBHOTO MTPOBa/KEHHS B MEXaHI3Mi 3a0e3eueHHs mpaB Horo
YYaCHHUKIB : TUC. ... A-pa opua. Hayk : 12.00.09. Kuis, 2013. 441 c.

16. Pimennst Koncrutymiiinoro Cyay YkpaiHu y clipaBi 3a KOHCTUTYIIHHUM monaHHsM BepxoBHoro Cymy
VYkpaiau mono BinmosinHocti Koncturymii Ykpainu (KOHCTHTYHIHHOCTI) MONOKEHD cTarTi 69 KpuminambsHOTO
KOZIeKCY YKpaiHH (CIpaBa Ipo MpHU3HAYeHHs cyaoM Oinbmn M’ sikoro nokapauss). URL: https://zakon.rada.gov.ua/
laws/show/v015p710-04#Text (nara 3BepHenns: 24.01.2022).

17. Kutauk O. O. [ToHATTS CHpaBeUIMBOCTI B Cy4aCHUX HAYKOBUX JOCIIDKEHHAX. Ditocopcovki ma memo-
Odonoeiuni npoonemu npasa. 2014. Ne 1. C. 58—67.

18. Komoxiit A. M. KoncTuty1ist i po3BUTOK MPUHIMIIB MpaBa YKpaiHA (METOAONOTIUHI MUTAHHA) © JHC. ...
J-pa topua. Hayk : 12.00.01. Kuis, 1998. 382 c.

References
1. Kant, I. (1964). Sochineniya [Works]. Moscow. 312 s. [in Russian].
2. Zhyhalkin, I. P. Spravedlyvist yak zasadnychyi pryntsyp trudovoho prava Ukrainy [Justice as a fundamental
principle of labor law of Ukraine]. URL: https://ndipzir.org.ua/wp-content/uploads/2015/05/26.05.15/
Conf 26.05.15_31.pdf (data zvernennia: 24.01.2022) [in Ukrainian].

16



Mpasosu yaconmc AoHbacy Ne 1 (78) 2022

3. Zdorovets, S. V. Zastosuvannia pryntsypu spravedlyvosti u novitnomu sudochynstvi Ukrainy (materialno-
pravovyi aspekt) [Application of the principle of justice in the modern justice of Ukraine (material-legal aspect)].
URL: https://protocol.ua/ru/zastosuvannya printsipu_spravedlivosti u novitnomu_sudochinstvi_ukraini
(materialno_pravoviy aspekt)/ (data zvernennia: 24.01.2022) [in Ukrainian].

4. Skakun, O. F. (2006). Teoriia derzhavy i prava : pidruchnyk [ Theory of State and Law : textbook]. Kharkiv :
Konsum. 565 s. [in Ukrainian].

5. Busel, V. T. (2005). Velykyi tlumachnyi slovnyk suchasnoi ukrainskoi movy [Large explanatory dictionary
of the modern Ukrainian language]. Kyiv : VTF «Perun». 1728 s. [in Ukrainian].

6. Karavanskyi, S. (2000). Praktychnyi slovnyk synonimiv ukrainskoi movy [Practical dictionary of synonyms
of the Ukrainian language]. Kyiv : «Ukrainska knyha». 480 s. [in Ukrainian].

7. Ozhegov, S. 1. (1986). Slovar’ russkogo yazyka [Dictionary of the Russian language]. Moscow. 796 s.
[in Russian].

8. Alekseev, S. S. (1999). Pravo: azbuka — teoriya — filosofiya. Opyt kompleksnogo issledovaniya [Law:
ABC — Theory — Philosophy. Comprehensive research experience]. Moscow. 712 s. [in Russian].

9. Myullerson, R. A. (1988). Reshenie Mezhdunarodnogo Suda po delu Nikaragua protiv SSHA i
mezhdunarodnoe pravo [Decision of the International Court of Justice in the case of Nicaragua v. USA and
international law]. Moscow : Nauka. S. 36-56 [in Russian].

10. Holovatyi, S. (2019). «Verkhovenstvo prava» ne pratsiuie. Komentar do tekstu dokumenta Venetsiiskoi
Komisii «Dopovid pro pravovladdia» [“Rule of Law” does not work. Commentary on the text of the document of
the Venice Commission “Report on the rule of law”]. Pravo Ukrainy. Ne 11. S. 40-82 [in Ukrainian].

11. Minasyan, N. M. (1960). Istochniki sovremennogo mezhdunarodnogo prava [Sources of modern
international law]. R.-n.-D. 152 s. [in Russian].

12. Minchenko, R. M. Pryntsyp spravedlyvosti yak osnovnyi kryterii vzaiemodii osobystosti ta derzhavnoi
vlady [The principle of justice as the main criterion of interaction between the individual and state power].
URL: http://dspace.onua.edu.ua/bitstream/handle/11300/1103/Minchenko.pdf?sequence=1 (data zvernennia:
24.01.2022) [in Ukrainian].

13. Nedbajlo, P. E. (1971). Sistema yuridicheskih garantij primeneniya sovetskih pravovyh norm [The system
of legal guarantees for the application of Soviet legal norms]. Pravovedenie. Ne 3. S. 44-53 [in Russian].

14. Demidov, L. F. (1989). Principy sovetskogo ugolovnogo processa. Kurs sovetskogo ugolovnogo processa.
Obshchaya chast’ [Principles of the Soviet criminal process. The course of the Soviet criminal process. A common
part]. Moscow : YUrid. lit. 638 s. [in Russian].

15. Kuchynska, O. P. (2013). Rol pryntsypiv kryminalnoho provadzhennia v mekhanizmi zabezpechennia
prav yoho uchasnykiv : dys. ... d-ra yuryd. nauk : 12.00.09 [The role of the principles of criminal proceedings in
the mechanism of ensuring the rights of its participants]. Kyiv. 441 s. [in Ukrainian].

16. Rishennia Konstytutsiinoho Sudu Ukrainy u spravi za konstytutsiinym podanniam Verkhovnoho Sudu
Ukrainy shchodo vidpovidnosti Konstytutsii Ukrainy (konstytutsiinosti) polozhen statti 69 Kryminalnoho
kodeksu Ukrainy (sprava pro pryznachennia sudom bilsh miakoho pokarannia) [Decision of the Constitutional
Court of Ukraine in a case on a constitutional petition of the Supreme Court of Ukraine on compliance with the
Constitution of Ukraine (constitutionality) of the provisions of Article 69 of the Criminal Code of Ukraine (case of
amilder sentence)]. URL: https://zakon.rada.gov.ua/laws/show/v015p710-04#Text (data zvernennia: 24.01.2022)
[in Ukrainian].

17. Zhytnyk, O. O. (2014). Poniattia spravedlyvosti v suchasnykh naukovykh doslidzhenniakh. Filosofski
ta metodolohichni problemy prava [The concept of justice in modern research]. Filosofski ta metodolohichni
problemy prava. Ne 1. S. 58—67 [in Ukrainian].

18. Kolodii, A. M. (1998). Konstytutsiia i rozvytok pryntsypiv prava Ukrainy (metodolohichni pytannia) :
dys. ... d-rayuryd. nauk : 12.00.01 [Constitution and development of principles of law of Ukraine (methodological
issues)]. Kyiv. 382 s. [in Ukrainian].

Pylypenko Dmytro,

PhD in Law

(Donetsk State University of Internal Affairs, Kryvyi Rih)
ORCID: https://orcid.org/0000-0003-1299-6178

THE PRINCIPLE OF JUSTICE IN THE CRIMINAL EXECUTIVE LAW OF UKRAINE

The principle of justice is one of the key principles of criminal executive law in the system. Justice belongs to the group of so-called
common law principles, where it takes the leading place. This principle is a reflection of the natural-legal concept of the formation and
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existence of law in society and the state. This principle is, in fact, the inner, subjective attitude of man to the realities around him, to his
status in society, as well as the attitude of the state in the face of the relevant authorities to this status. This aspect is of key importance
for legal relations in the field of criminal executive law, where the actual realization of human rights and personal freedom is decided.
This additionally confirms the natural origin of the principle of justice. Till today there is no single, balanced, dominant paradigm
among scholars regarding the perception and content of justice. Such diversification in theoretical approaches to the definition of
Jjustice as a legal basis is characteristic of the field of criminal executive law.This principle is also reflected in the content of legal
norms and court decisions. Given this, there is a view among scholars to give this principle a purely positivist meaning, and the
content of justice is tied to the legal construction of regulations. This aspect of modern legal realities only further emphasizes the
importance of the principle of justice for the entire legal system of the state, but it can not in any way change the natural-legal, semantic
content of justice. A separate important aspect of the existence of the principle of justice in modern criminal-executive realities is
the criterion of equality. This element is portrayed by some scholars as an integral attribute of the principle of justice. However, as
practical realities show, equality as an element of the principle of justice is often a declarative and conditional component. This is a
logical factor;, because individualization as a condition for the personification of a particular individual within the criminal-executive
relations accordingly dominates within the criminal-executive relations over equality. This fact is quite logical, given the specifics of
the criminal-executive sphere.

Key words: criminal-executive law,; system of principles of criminal-executive law of Ukraine; natural-legal concept; positivist
concept, principle of justice.
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