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CONCLUSION AND CONSIDERATION BY THE COURT OF AN AGREEMENT
IN CRIMINAL PROCEEDINGS ON THE APPLICATION OF CRIMINAL LAW
MEASURES TO A LEGAL ENTITY IN A SPECIAL PROCEDURE

The article identifies the peculiarities of concluding and considering by a court of law an agreement in
criminal proceedings on application of criminal law measures to a legal entity under a special procedure,
and also the problems of regulatory regulation of these procedures. It is noted that Article 483-17 of the
CPC of Ukraine, providing for the possibility of concluding an agreement in criminal proceedings on
the application of criminal legal measures to a legal entity under a special procedure, introduces a new
type of agreement into criminal proceedings of Ukraine (in addition to the existing plea agreement and
conciliation agreement) — an agreement on the application of criminal legal measures to a legal entity. The
author examines the key features of the latter. Based on the analysis of the provisions of Chapter 37-1 of
the CPC of Ukraine regarding the agreement on application of criminal law measures to a legal entity, the
author identifies a number of problematic issues, namely: 1) optional nature of the obligation to cooperate
for the conclusion of an agreement; 2) incorrect wording ‘type and amount of measures’; 3) failure to
correct the wording ‘the prosecutor has the right to postpone the referral to court ... completion of other
investigative actions ...", which has different interpretations in science and practice, 4) lack of grounds for
refusal to approve the agreement; 5) uncertainty of the wording that the court must provide the reasons
that it proceeded from when deciding on the compliance of the agreement with the requirements of the
CPC of Ukraine and the law; 6) lack of provisions on proving the grounds for approval of the agreement.
To correct the last of the above shortcomings, Article 483-19 of the CPC of Ukraine should contain an
exhaustive list of grounds for refusal to approve the agreement, taking into account the specifics of criminal
proceedings regarding the application of criminal law measures to a legal entity in a special procedure.
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Relevance of the study. The new Chapter of the CPC
of Ukraine [1] ‘Criminal Proceedings on the Application of
Criminal Law Measures to a Legal Entity in a Special Pro-
cedure’ (as amended by Law of Ukraine No. 4111-IX of 4
December 2024 [2]) enshrines a special form of a special
procedure for criminal proceedings known since 2012 —
proceedings based on agreements. Given the prevalence
of this procedure in criminal proceedings, it is possible to
predict its application in the future under Chapter 37-1 of
the CPC of Ukraine. An analysis of the provisions of this
chapter regarding agreements shows that they are based on
the long-standing provisions of Chapter 35 of the CPC of
Ukraine. These provisions, despite their effectiveness, have
been repeatedly amended and supplemented (for example,
by the Laws of Ukraine No. 1950-VIII dated 16 March
2017 [3], No. 4033-IX dated 29 October 2024 [4], etc.),
and some of their provisions are criticized in scientific and
practical studies. Therefore, it is important to evaluate these
provisions in the light of the existing practice of applying
Chapter 35 of the CPC of Ukraine.

The state of study. Theoretical and practical issues of
criminal proceedings based on agreements are covered in
the works of 1. V. Hloviuk, V. O. Hryniuk, M. I. Demura,
I. O. Kislitsyna, V. V. Kolodchyn, A. V. Lapkin, O. O. Leliak,
O. Lytvyn, V. Navrotska, R. Novak, E. Povzyk, V. Ryba-
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lok, H. Sayenko, M. Sirotkina, M. Taus, I. Titka, A. Trekke,
A. Tumanianets, G. Tyurin, P. Kholodil, etc. Proceedings
against legal entities (according to the regulations to the
Law of Ukraine dated 4 December 2024 No. 4111-1X [2])
were considered by S. E. Ablamskyi, K. L. Buhaichuk,
I. V. Hloviuk, A. V. Danylenko, Z. A. Zahyney-Zabo-
lotenko, I. V. Kozakova, I. V. Leshukova, O. V. Panchenko,
M. E. Panko, O. P. Provotorov, 1. V. Chernychenko,
0. O. Yukhno, A. M. Yashchenko, and others. At the same
time, the provisions of the chapter ‘Criminal proceedings
on the application of criminal law measures to a legal entity
in a special procedure’ have not been practically studied.

The purpose of the article is to identify the peculiarities
of concluding and reviewing by a court of an agreement in
criminal proceedings on application of criminal law mea-
sures to a legal entity under a special procedure, and also
the problems of regulatory regulation of these procedures.

Summary of the main material. According to Part 2 of
Article 96-3 of the Criminal Code of Ukraine, the grounds
for applying criminal law measures to a legal entity, regard-
less of bringing an individual to criminal liability, are the
established factual circumstances that indicate:

1) the commission by its authorized person, its founder
(participant), ultimate beneficial owner or member of the
supervisory board on behalf of and/or in the interests of the
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legal entity of a socially dangerous act that falls within the
scope of an act under Articles 209, 369, 369-2 in relation to
officials under part four of Article 18 of the Criminal Code
of Ukraine;

2) failure to ensure that the authorized person of a legal
entity fulfils the obligations imposed on the legal entity by
law or the legal entity's constituent documents to take mea-
sures to prevent corruption, which resulted in the commis-
sion on behalf of and/or in the interests of the legal entity of
a socially dangerous act falling within the scope of an act
under Articles 209, 369, 369-2 in relation to officials under
part 4 of Article 18 of the Criminal Code of Ukraine;

3) failure to ensure the fulfillment of the duties assigned
to the authorized person of a legal entity by law or the con-
stituent documents of the legal entity to supervise and/or
control the actions of persons acting on behalf of the legal
entity or on behalf of its authorized persons, members of
its collegial bodies or employees, which led to the commis-
sion on behalf and/or in the interests of the legal entity of a
socially dangerous act falling within the elements of an act
under Art. 209, 369, 369-2 in relation to officials under part
4 of Article 18 of the Criminal Code of Ukraine;

4) committing a socially dangerous act on behalf of and/
or in the interests of a legal entity that falls within the scope
of an act under Articles 209, 369, 369-2 in relation to offi-
cials under Part 4 of Article 18 of the Criminal Code of
Ukraine with the consent of its authorized persons, founder
(participant), ultimate beneficial owner, member of the
supervisory board.

Article 483-17 of the CPC of Ukraine, providing for
the possibility of concluding an agreement in criminal pro-
ceedings on the application of criminal legal measures to a
legal entity in a special procedure, introduces a new type of
agreement in criminal proceedings of Ukraine (in addition
to the existing plea agreement and conciliation agreement):
an agreement on the application of criminal legal measures
to a legal entity.

This agreement has a number of features that should be
considered in more detail.

1. A condition for entering into an agreement is the exis-
tence of grounds for applying criminal legal measures to
a legal entity under Article 96-3 of the Criminal Code of
Ukraine.

Despite the fact that it is not explicitly stated in part 1 of
Art. 483-17 of the CPC of Ukraine, it is important that the
general conditions of criminal proceedings regarding the
application of criminal legal measures to a legal entity in a
special procedure are met. This includes ones, provided for
in part 2 of Article 483-1 of the CPC of Ukraine (which, by
the way, contains a reference only to part 2 of Art. 96-3 of
the Criminal Code of Ukraine), as well as the requirements
of Part 2 of Art. 483-3 of the CPC of Ukraine regarding the
signs of a criminal offense that falls under the signs of an act
under Articles 209, 369, 369-2 in relation to officials under
Part 4 of Art. 18 of the Criminal Code of Ukraine, in con-
nection with which it is envisaged to apply criminal legal
measures to a legal entity in a special procedure.

2. The parties are the prosecutor and the legal entity.
For comparison, according to Article 469 of the CPC of
Ukraine, the conclusion of a plea agreement in criminal
proceedings against an authorized person of a legal entity
that has committed a criminal offense in connection with
which proceedings are being conducted against a legal
entity is not allowed. In the same special procedure of
criminal proceedings, unlike general proceedings based
on agreements, a legal entity is a party to the agreement.
Moreover, part 2 of Article 483-17 of the CPC of Ukraine
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regulates that the prosecutor is obliged to inform the rep-
resentative of the legal entity about the right to enter into
an agreement, explain the mechanism of its implementation
and not to obstruct its conclusion. This provision practically
repeats part 7 of Article 469 of the CPC of Ukraine: the
investigator and prosecutor are obliged to inform the sus-
pect and the victim of their right to reconciliation, explain
the mechanism for its implementation and not to obstruct
the conclusion of a reconciliation agreement. However, for
a reconciliation agreement where the prosecution is not a
party, such a non-interference clause is quite logical, how-
ever, it is not logical for proceedings on the application of
criminal legal measures to a legal entity in a special pro-
cedure, since the prosecutor is a party and cannot interfere
with the conclusion of the agreement. If the prosecutor does
not see any grounds for concluding the agreement, this is
not an obstruction to its conclusion, but rather the prosecu-
tor's discretion.

3. Both the prosecutor and the representative of the
legal entity may initiate the agreement. There are certain
issues here related to the fact that, according to Art. 483-2
of the CPC of Ukraine, a representative of a legal entity is
involved in criminal proceedings, however, in the absence
of a representative of the legal entity in respect of which
the proceedings are being conducted, designated by the
legal entity, the investigator, prosecutor, investigating judge
or court is obliged to ensure the participation of a defense
counsel in criminal proceedings regarding the application
of criminal legal measures to a legal entity in a special man-
ner. Art. 483-17 of the CPC of Ukraine does not refer to
a defense council, but only to a representative. This also
applies to some other articles of this chapter, because if
these articles are literally interpreted, the defense coun-
cil appointed to represent the interests of a legal entity in
respect of which proceedings are being conducted to apply
criminal legal measures in a special procedure, has no right
to participate in familiarization with the materials, prepa-
ratory court hearing, trial, as well as to receive a copy of
the act on the application of criminal legal measures to a
legal entity and the register of pre-trial investigation mate-
rials [5]. It seems that the mention of a representative in
Art. 483-17 of the CPC of Ukraine is not controversial, as
in the above examples, because only the legal entity itself
can decide whether to enter into an agreement, and only
a freely chosen representative, and not a defense counsel
provided by the state, can realize this will. Otherwise, there
are doubts as to whether the legal entity's will is expressed.
In other words, it is impossible to conclude a plea bargain if
a defense counsel, rather than a representative of the legal
entity, participates in the criminal proceedings and contra-
dicts the requirements of the law.

4. Time limitations: the conclusion of the agreement
may be initiated at any time after the issuance of a decision
on the criminal proceedings on the application of criminal
legal measures to a legal entity in a special procedure before
the court enters the conference room to make a decision
(part 1 of Article 483-17 of the CPC of Ukraine).

5. The circumstances to be taken into account by the
prosecutor when concluding the agreement are defined in
Article 483-18 of the CPC of Ukraine and include: 1) the
extent and nature of the assistance of the legal entity by the
prosecution during the pre-trial investigation; 2) the provi-
sion by the legal entity of all necessary information to iden-
tify the individuals who committed the criminal offense;
3) the nature of the socially dangerous act that falls under
the signs of a criminal offense, the circumstances of which
are related to the legal entity; 4) the existence of a public
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interest in ensuring a faster pre-trial investigation and trial,
and exposing more criminal offenses. If we compare the
last point with Article 470 of the CPC of Ukraine for plea
bargaining, we will find the following provision: the exis-
tence of a public interest in preventing, detecting or stop-
ping more criminal offenses or other more serious criminal
offenses. This wording seems to be unsuccessful, as it only
refers to the vague action of ‘prevention’ (which is difficult
to assess empirically), as well as the detection of criminal
offenses, which does not take into account the need for their
effective investigation. Therefore, we support its absence in
Art. 483-18 of the CPC of Ukraine.

With regard to the speed of pre-trial investigation, it is
reasonable to believe that the prosecutor should pay special
attention to the need to avoid conflicts between the task of
expediting criminal proceedings and ensuring their com-
pleteness, since the former sometimes excludes the latter
[6, p- 88]. It should be noted that the wording ‘existence of
public interest’, which is traditional for proceedings based
on agreements, is used. It should be noted that there is a
position that it is inexpedient to normatively consolidate the
circumstances defined in clauses 3, 4, part 1 of Article 470
of the CPC of Ukraine as those which should be taken into
account by the prosecutor when concluding a plea agree-
ment, and which are characterized by the existence of a
public interest in ensuring a faster pre-trial investigation
and trial, exposing more criminal offenses, preventing,
detecting or stopping more criminal offenses or other more
serious criminal offenses. After all, detection, suppression
and exposure of all criminal offenses without exception,
subject to reasonable time limits, always constitutes the
content of the public interest, which is embodied and real-
ized in the tasks and principles of law enforcement agen-
cies. It requires clarification in each case of the prosecutor's
decision to enter into a plea agreement. The consequence
of expanding the relevant discretionary powers of the pros-
ecutor by granting him the right to determine and assess
the existence of public interest in criminal proceedings may
be an unreasonable refusal to conclude a plea agreement
[7, p. 134]. It is quite appropriate for the interpretation of
Art. 483-18 of the CPC of Ukraine.

6. Content of the agreement. The agreement on the
application of criminal legal measures to a legal entity shall
specify its parties, a socially dangerous act falling under the
signs of a criminal offense and its legal qualification, rec-
ognition by the legal entity of its connection with a socially
dangerous act, the obligations of the legal entity to cooper-
ate in exposing a criminal offense committed by individuals
(if there were appropriate agreements), the agreed type and
amount of criminal legal measures, the term of its appli-
cation (for additional (non-criminal) measures). Questions
arise because, again, the obligation to cooperate is optional
(although the illogic of this approach has already been
pointed out [8, p. 65]). Given that criminal proceedings
are carried out separately in respect of a legal entity, the
optionality of cooperation seems debatable. In addition, the
wording ‘type of measure’ is rather unfortunate, because if
we are talking about the application of one possible type,
the correct wording is ‘type of measure’, if several — ‘types
of measures’.

7. Proceedings based on an agreement in pre-trial inves-
tigation. Pursuant to Article 483-19 of the CPC of Ukraine,
if an agreement is reached during the pre-trial investiga-
tion, the act on the application of criminal legal measures
to a legal entity with the agreement signed by the parties is
immediately sent to the court. The prosecutor has the right
to postpone the submission to the court of an act on the
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application of criminal legal measures to a legal entity with
an agreement signed by the parties until an expert opinion
is obtained or other investigative actions necessary to col-
lect and record evidence that may be lost with the passage
of time or that cannot be carried out later without materi-
ally affecting their result in the event that the court refuses
to approve the agreement. Unfortunately, this wording
does not take into account the relevant scientific criticism
[8, p. 112—-115; 9, p. 229; 10, p. 166—167] of the similar
wording of Part 1 of Art. 474 of the CPC of Ukraine, and
the proposals to amend this provision [8, p. 115; 11, p. 411].

8. Proceedings based on the agreement in court. Accord-
ing to Art. 483-13 of the CPC of Ukraine, the court in the
preparatory hearing has the authority to approve the agree-
ment or refuse to approve the agreement and return the
criminal proceedings to the prosecutor for further pre-trial
investigation. The preparatory court hearing is held with the
participation of the prosecutor and a representative of the
legal entity. Taking into account the interpretation of a sim-
ilar provision in the Resolution of the Plenum of the High
Specialized Court of Ukraine for Civil and Criminal Cases
‘On the Practice of Conducting Criminal Proceedings by
Courts on the Basis of Agreements’, the court may sched-
ule a trial in the general procedure if the prosecutor files a
motion related to the absence of the need to continue the
pre-trial investigation due to its actual completion (para-
graph 18) [12].

Without defining the subject matter of proof (this is typ-
ical for general criminal proceedings based on agreements,
although there are relevant proposals in science [13, p. 11]),
Art. 483-19 of the CPC of Ukraine provides that before
deciding to approve an agreement on the application of
criminal legal measures to a legal entity, the court during
the court hearing must find out from the representative of
the legal entity whether he fully understands 1) that the
legal entity has the right to a trial, during which the pros-
ecutor is obliged to prove each circumstance regarding the
existence of grounds for applying criminal legal measures
to it, and it has the right to defense; 2) the consequences of
concluding and approving agreements provided for in part
three of Article 483-18 of the CPC of Ukraine; 3) the types
of criminal legal measures that will be applied to the legal
entity if the agreement is approved by the court. If the court
is convinced that the agreement can be approved, it shall
issue a ruling approving the agreement and imposing the
types of criminal legal measures agreed by the parties.

However, the articles of this chapter of the CPC of
Ukraine do not specify on the basis of which data the court
can be convinced of this. It is surprising that the quoted
article does not contain any grounds for refusal to approve
the agreement, as well as a reference to part 7 of Article 474
of the CPC of Ukraine. Moreover, the decision to refuse to
approve the agreement is provided for by law. Therefore, in
Art. 483-19 of the CPC of Ukraine it is necessary either to
provide the grounds for refusal to approve the agreements
or to make a reference to Part 7 of Art. 474 of the CPC
of Ukraine. The first option is more appropriate, as it will
reflect the specifics of the grounds for refusing to approve
the agreement specifically for criminal proceedings regard-
ing the application of criminal legal measures to a legal
entity in a special procedure.

9. Court decisions in proceedings based on an agree-
ment. The specificity of the court decision is that the moti-
vational part of the decision must contain: information on
the circumstances of the socially dangerous act that falls
under the signs of a criminal offense and its legal qualifica-
tion, with which the legal entity is associated; information
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on the agreement, its details, content and certain types of
criminal law measures; the motives that the court proceeded
from when deciding on the compliance of the agreement
with the requirements of this Code and the law, and the pro-
visions of the law by which it was guided. The operative
part of the court decision based on the agreement must con-
tain a decision to approve the agreement with its details, a
decision to recognize the connection of the legal entity with
a socially dangerous act that falls under the signs of a crim-
inal offense and its legal qualification, a decision to impose
the types of criminal legal measures agreed by the parties,
as well as other information provided for in Article 483-15
of the CPC of Ukraine (part 3 of Article 483-19 of the
CPC of Ukraine). As it can be seen, unlike the wording of
Article 483-18 of the CPC of Ukraine, it refers to measures
of a criminal law nature, which indicates the possibility of
applying several of them. The wording that the court must
provide the reasons that it proceeded from when deciding
on the compliance of the agreement with the requirements
of the CPC of Ukraine and the law is rather vague, given
that the grounds for refusing to approve the agreement are
not specified.

Conclusions. The analysis of the provisions of Chap-
ter 37-1 of the CPC of Ukraine regarding the agreement
on application of criminal legal measures to a legal entity
shows that there are the following problematic issues:
1) optional nature of the obligation to cooperate for the
conclusion of an agreement; 2) incorrect wording ‘type
and amount of measures’; 3) failure to correct the word-
ing ‘the prosecutor has the right to postpone the referral
to court ... completion of other investigative actions ...°,
which has different interpretations in science and practice;
4) absence of grounds for refusal to approve the agreement;
5) uncertainty of the wording that the court must provide
the reasons that it proceeded from when deciding on the
compliance of the agreement with the requirements of the
CPC of Ukraine and the law; 6) absence of provisions on
proving the grounds for approval of the agreement. To
correct the last of the listed shortcomings, Article 483-19
of the CPC of Ukraine should contain an exhaustive list
of grounds for refusing to approve the agreement, taking
into account the specifics of criminal proceedings on the
application of criminal legal measures to a legal entity in
a special procedure.
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YKIAIEHHA TA PO3IVIAA CYAOM YI'OAU B KPUMIHAJIBHOMY ITPOBAIZKEHHI
[O10 3ACTOCYBAHHSA 10 IOPUINYHOI OCOBU 3AXO/IIB
KPUMIHAJIBHO-ITPABOBOI'O XAPAKTEPY B CIIEHTAJIBHOMY HOPAIKY

YV cmammi susnaveno ocobnusocmi yxknaoenns ma po3enaoy cyoom y200u 6 KPUMIHALLHOMY HPOBAONCEHHI w000
3acmocysants. 00 OPUOUYHOT 0COOU 3aX00I8 KPUMIHATBLHO-NPABOBOZO XAPAKMEPY 6 CNeyianrbHoMy NOPAOKY, d MaKodiC
npobiemMu HOPMAMUGHO20 pe2yno8ants yux npoyedyp. 3ayeaxceno, wo cm. 483-17 KIIK Vkpainu, nepeobauarouu
MONCTIUBICMb VKIAAOCHHS Y200U 6 KPUMIHANbHOMY NPOBAONCEHHI U000 3ACMOCY8aHHA 00 OPUOUYHOL 0codu 3axodie
KPUMIHATGHO-NPABOBO2O XAPAKMepy 8 CneyianbHOMYy NOpsoKY, 8600UMb y KpUMIHAIbHe NPO8AddCeHHA YKpainu Hoeuil
Pi3HOBUO Y200u (OKPIM HAABHOI V200U Npo GU3HAHHS GUHYEAMOCTI U Y200U NPO NPUMUPEHHS) — Y200y NPO 3ACMOCYBANHSL
00 10puUOUUHOL 0cObU 3aX00i8 KPUMIHATLHO-NPABOB020 Xapakmepy. Posensnymo kaouoei ocobnueocmi ocmannvoi. Ha
niocmaei ananizy nonogcenv enasu 37-1 KIIK Yxpainu wo0o yeoou npo 3acmocysanus 00 0puouyHoi ocobu 3axooie
KPUMIHATbHO-NPABOBO2O XAPAKMEPY 6CMAHOBNICHO HASAGHICMb HUKU NPOOIEMHUX numams, a came: 1) gaxynvmamugricmy
0008 ’513Ky cnisnpayi 0115 yKIa0eHHs y200u,; 2) HeKOpeKmHICb POPMYIIOBAHHS «8UO MA POIMIP 3aX00i8», 3) HegunpasienHts
dopmyniosanua «nPoKypop Mae npaso GiOKIACMU HANPABLEHHS 00 CYOY ... 3A8ePUIEHHI NPOBEOEHHS IHWUX CIOYUX Oill... »,
sKe Ma€ pi3Hi mAyMadwenHs 6 nayyi ma na npaxmuyi, 4) eiocymuicmov niocmaeg 01 GiOMOSU 8 3amBepPOICEHHI Yeoou,
5) nesusnauenicmo popmynioeants, wo cyo Mae HABECMU MOMUBU, 3 AKUX BIH BUXOOUS NIO YAC GUPIUEHHS NUMAHHSL NPO
8i0nogionicme yeoou eumocam KIIK Yxpainu ma 3axony; 6) 6i0CymHicmb non0d#CeHb Wo00 OOKA3YEAHHS Nidcmas 0/is
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3ameepodicents y2o0u. [l eunpasients 0CManHbo20 3 nepeniyeHux Heoonixie y cm. 483-19 KIIK Vkpainu cnio exazamu
sUYepnHUll nepenix niocmas O01a 6i0OMOBU 8 3AMBEPONCEHHI Y200U, Ypaxy8asuiu cneyu@iKy came O01a KPUMIHATLHO20

NPOBAOINCEHHS WOOO 3ACMOCYBAHHSA 00 IOPUOULHOL 0COOU 3aX00i68 KPUMIHATLHO-NPABOBO20 XAPAKMepY V CNeyianbHOMY
NOPsIOKY.

Knrwowuoei cnosa: kpuminanvre npogaodicents, OpUOuYHa 0coba, cyo, y200d, npoKypop, KPUMIHATbHE NPABONOPYULEHHS,
3axX00U KPUMIHATIbHO-NPABOB020 XAPAKMep)y.

Hanicnano mo penkosnerii 28.02.2025
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